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implementation process which in the case of Community Service must
be understood as a rather complicated system of interactions
involving different agencies of the criminal justice systems as well
as non-justice agencies providing opportunities for work. Thus,
data on the outcome of Community Service in various dimensions

have been included, as far as they were available.

The reports presented at the conference, together with an appendix
containing material on the legal basis for Community Service within
these European countries (and other European countries as well),
have been recorded, as has a summary of the results of the

conference.

We are hopeful that this publication can contribute to the
meaningful evaluation of Community Service with the systems of

sanctions used in Europe.

We wish to express our deep gratitude to the Deutsche Forschungs-
gemeinschaft for their generous financial support without which this
conference would have been impossible, and we would like to thank
the Hessian Minister of Justice, Dr. Herbert Giinther, for granting a
generous amount to cover the printing costs, and in this way
promoting the rapid publication of the conference report. Also,
thanks go to Mrs. Beate Lickert who did a great job in typing the
manuscript, preparing’ the text for publication and providing

valuable assistance in translating important parts of the reports.

Freiburg and Wiesbaden, March 1986

Dr. Hans-Jorg Albrecht Dr. Wolfram Schidler
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COMMUNITY SERVICE ORDERS IN WESTERN EUROPE
- A COMPARATIVE SURVEY -

Peter J.P. Tak

1. INTRODUCTION

In 1975, the present Danish Deputy Director of the Prison and
Probation Service drew up an inventory of all national and
European proposals which had the aim of reducing the number of
prison sentences. This was done to facilitate a study of alternative
sanctions. The list comprised a total of twenty-three alternatives.
Some, such as fines and suspended sentences, had long formed a
part of the penal legislation common to Western European countries.
Others dated more recently and had only been applied on a limited
scale; included among these would be intensive supervision,
compulsory attendance, and Community Service. Still less was said
about other alternatives such as compulsory confrontation with the
victim, or compulsory vocational training, except to note that they
had been proposedl).

Ten years later the '"Chronological Survey of the Introduction of
Alternatives to Imprisonment in the Member States of the Council of
Europe" was published in which twenty-two alternatives are list-
ed2). From this one is struck by the fact that a number of the
alternatives are not so much replacements for the short prison
sentence, but, in fact, an alternative form of executing a short
prison sentence which had already been imposed. Semi-detention,
weekend detention, and suspended sentences represent methods of
implementing a sentence in the majority of Western European
countries.

Some of the other alternatives to custodial sentences mentioned,
have been laid down in the penal legislation with a view to
offering judges greater choice in sentencing; but, in practice, have
only been used on a very limited scale. One such alternative would

be the sanction restricting or taking away rights. It seems that, in



many countries where this sanction is laid down in the Penal Code,
it is nevertheless still not deemed by the judge to be a sufficient
and practical alternative to the prison sentence. In France for
example, the withdrawal or restriction of specified rights was
established in law in 1975 (Penal Code, from Section 43.1) explicitly
as an alternative to the short prison sentence, and yet its
implementation remains limited to about 1 % of all sentences within
the judicial districts of Aix-en-Provence and Pariss)

Of the alternatives to short custodial sentences which have recently
been developed in a number of Western European countries, only the
Community Service Orders seem to have been applied on a greater

scale.

2. THE HISTORICAL DEVELOPMENT OF THE COMMUNITY SERVICE
ORDER4)

The performance of work for the general good as an alternative to
taking away a person's liberty has been recognized for a long
time. Von Hentig, in his two-part work on the history of sentencing
in a number of German towns, shows that, since the Middle Ages,
they had opened up the possibility of avoiding the imprisonment
which was consequent upon fine default by carrying out work for
the community such as helping to build the town walls or clean the
town's canals). By the end of the nineteenth and the beginning of
the twentieth century, Community Service as an alternative to a fine
or its associated term of imprisonment was recognized in the penal
legislation of a number of Western European countries (among
others, Germany, Switzerland, Italy and Norway). It is also
apparent from Von Liszt's well known studies that work as a
penalty in itself existed in a number of countries. This was forced
labour without the removal of liberty as an alternative to the
prison sentenceG).

The modern form of Community Service, however, differs substantial-
ly from the earlier forms. There is no longer any question of forced
labour. The present day version is a voluntarily undertaken
obligation, the purpose of which is to avoid a possible custodial
sentence or its threatened implementation. Forced labour is

incompatible with the Forced Labour Convention (The Geneva



Convention 1930), the Convention for the Protection of Human Rights
and Fundamental Freedoms (the Treaty of Rome, 1950), The Abolition
of Forced Labour Convention (The Geneva Convention, 1957), and the
International Covenant on Civil and Political Rights (The New York
Convention, 1966).

It is difficult to define a point in time when the ideas about
alternative penalties, and Community Service in particular, took a
concrete form within Western Europe. It is an established fact that
the Wootton Report7), together with the Report of the European
Committee on Crime Problems which deals with certain alternative

8)

penal measures to imprisonment ', have given a substantial boost to

the development of alternative sanctions. Also of importance is

resolution 76 (10), of 9th March 1976, of the Committee of Ministers
of the Council of Europe, in which governments of the member states
were asked:

3. To study various new alternatives to prison sentences with a
view to their possible incorporation into their respective
legislations and in particular:
¢) to look into the advantages of community work and more

especially the opportunity it provides:

- for the offender to make amends by doing Community
Service,

- for the community to contribute actively to the
rehabilitation of the offender by accepting his coopera-
tion in voluntary work.

It is indeed remarkable that an idea which was already being

proposed more than a century ago, has, in almost every Western

European country, only had attention focused upon it during the

last few years.

It cannot be denied that pragmatic considerations have partly

tipped the balance in this matter. Of course, the decision to

experiment with, or to introduce these alternative sanctions into the
statutory penal system, was also prompted by the desire to obviate
the negative consequences of the prison sentence. Of course, this
choice is also prompted by the desire to promote justice for the
victim of a criminal offence, more than was the case in the past.
But alongside these arguments increasing criminality throughout

Europe has played a decisive role. It has made it plain that it is









sentence in its own right, or to take the place of a short prison

sentence within the framework of a suspended sentence.

England has had the most experience with Community Service
Orders. Since 1972 a judge has been able to impose this sanction
under the Criminal Justice Act. It can be stated without
exaggeration that the English legal regulation has become a model
for numerious European countries; and that the English experience
with Community Service Orders has been of real importance to other
Western European countries, whether in deciding to experiment with

Community Service, or to create a statutory basis for it.

In Germany, since 1969, Community Service Orders (Gemeinniitzige
Arbeit) became possible within the framework of a suspended

sentence to take one instance.

In Portugal the new Penal Code which came into effect on 1st
January 1983 includes Community Service as an alternative to

imprisonment of up to three monthsls).

Finally France has, since 1st January 1984, a statutory regulation
providing for  Community Service Orders (Le Travail d'Interét
Général). It can be imposed as a sentence in its own right, or as

a condition under a suspended sentence.

Denmark, the Netherlands and Norway have been experimenting with
Community Service Orders for several years. In Denmark, initial
experiments with Community Service (Samfundstjeneste) began in 1982
in Copenhagen and North Jutland. In 1984, when the experiences
seemed positive, the experiments were extended to the whole of

Denmark.

In Norway experiments with Community Service Orders (Samfunnst-
jeneste) have been running in Stavanger and Rogaland since 1984.
The experiments were extended to the whole of Norway in 1986.

The same situation applies to the Netherlands. Experiments began in
a few court districts in 1981, and it was decided in 1983 to put

Community Service Orders (dienstverlening) into practice in all















d) Personal report

Not all regulatins require a personal report prior to the imposition
of a Community Service Order as a matter of principle. In England,
Luxembourg, the Netherlands, Denmark and Norway, the probation
service has to investigate beforehand, whether the accused is in a
state to perform the Community Service. In France and Germany this

is optional.

e) Content of the sentence or court order

The judge who imposes the Community Service Order in court only
fixes the number of hours and the period within which the
Community Service must be fulfilled. The concrete filling-in of the
Community Service Order, for example the place and the hours of
work, has to be done by the probation service (in Denmark,
Kriminalforsorgen; Norway, Kriminalomsorgen frihet; the Nether-
lands, Reclassering; Portugal, Instituto de Reinsercdo Social;
England, Probation Service; and Luxembourg, Le Service Central
d'Assistance Sociale); the implementing judge (in France, Juge de
1'application des peines), or the Gerichtshelfer or the Bewidhrungs-
helfer (Germany). They also exercise control over the fulfilment of

the Community Service Order.

f) Non-fulfilment of the Community Service Order

Non-fulfilment of a Community Service Order imposed as a sentence
in its own right, leads, in England either to the imposition of a
fine up to a maximum of £ 100, or to the recall of the Community
Service Order and the imposition of an alternative penalty. In
France non-fulfilment of a Community Service Order imposed as a
sentence in its own right becomes a punishable offence in itself, for
which a minimum of two months and a maximum of two years
imprisonment can be given. In the Netherlands in cases of
non-fulfilment, the Community Service Order is converted into a
prison sentence of up to six months, and in Portugal of up to three
months.

Non-fulfilment of a Community Service Order imposed under a
suspended sentence, or to avoid the implementation of the

conditional part of the penalty, can lead to the unimplemented
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In 1983 over 5,500 persons were sentenced by the courts for
breaching the requirements of a Community Service Order by failing
to report or perform the number of hours specified as instructed by
the relevant officer; the number increased in each year from 1979
(2,400), in line with the rapid increase in the number of Community
Service Orders given over the same period. The sentence most
commonly given to them by magistrates' courts was a fine, which
was given to over half in 1983; an immediate custodial sentence was
given to about a quarter and a fully suspended sentence to about 1
in 12. At the Crown Court the most common sentence was one of
immediate custody, which was given to about 63 % in 1983. Almost a
fifth of those sentenced at the Crown Court were otherwise dealt
with, the majority of them having their order revoked. For further
details see table 7.31 of '"Criminal statistics, England and Wales,
1983".

About 23,000 Community Service Orders terminated in the first half
of 1983, 8 % more than in the first half of 1982 (table 4). About
75 % of these orders terminated on completion of the specified
hours, just over 10 % for a failure to comply with the requirements
of the order and just under 10 % for conviction of another offence.
These percentages are similar to the corresponding ones for the five

preceding years.

The reason for terminating Community Service Orders in the first
half of 1983 varied with the number of hours specified in the order
(table 5). The percentage of orders terminating on completion of the
specified number of hours ranged from over 80 % for orders with
less than 100 hours specified to less than 70 % for orders of 200
hours or more. Correspondingly the percentage terminated for a
failure to comply with requirements ranged from about 9 % to 13 %
and the percentage terminated for conviction of another offence from
about 6 % to 13 %.
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Table 5: Termination of Community Service Orders by reason for
termination and number of hours specified (%)

England and Wales 1983, H1

I

reason for termination | 40 and | 100 and | 150 and | 200 and | total |
|less than|less than]|less than| up to | |

1100 hours}|150 hours|200 hours| and | |

| | Jincluding | |

| | | | 240 hours| |

specified number of | | | | | |
hours completed | 82 | 78 | 74 | 67 | 76 I
failure to comply with | | ! | | |
requirements | 9 | 10 | 13 | 13 | 11 ‘
conviction of another | | | | | |
offence | 6 | 7 | 10 | 13 | 9 l
other change in | | [ | | |
circumstances | 2 | 2 | 2 | 4 | 3 .
other reason | 1 2 | 2 | 3 | 2 ‘

total orders (= 100 %) | 4.460 | 8.540 | 4.950 | 4.620 |22.570|

The reason for termination also varied with the age of the offender.
The percentage of orders terminating on completion of the specified
number of hours ranged from about 75 % for those aged under 21 to
about 80 % for those aged 30 or over at commencement of the order.
Correspondingly the percentage terminating for a failure to comply
with requirements ranged from about 12 % to 9 % and the percentage
terminating for conviction of another offence from about 10 % to
5 %.

The average time taken to terminate a Community Service Order in
the first half of 1983 was just under 8 months, much the same as
in earlier years. The average time taken varied with the number of
hours specified in the order, from just under 6 months for orders of
less than 100 hours to just under 10 months for orders of 200 hours

or more. It also varied with the reason for termination - around 7
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objective, clearly balanced between established fact and unverified
statements and which can therefore include the officer's informed

opinion and often a recommendation to the court.

If the officer has been asked by the court, or wishes, to consider
the possibility of a Community Service Order being made, a referral
to a Community Service Officer will be made giving relevant
information to enable that officer to give an opinion as to whether
the offender is a suitable person to work under the scheme; also
whether within the local scheme, there is work available for that
offender: in this it is important to ensure the protection of members
of the public by the appropriateness of work and adequacy of
supervision. Whilst this process is often satisfactorily completed by
written or telephone communication between the Probation Officer
preparing the report and a Community Service Officer, if there is
serious concern about the offender's previous pattern of behaviour
or any mental illness, in particular offences which were of a
violent or sexual nature or related to drug or drink abuse, a

Community Service Officer may personally interview the offender.

If the court makes a Community Service Order the offender will be
interviewed by a Community Service Officer who will further explain
the conditions of the Order and will advise the offender of the
means, usually by post, by which work instructions will be given.
The Officer will establish the times of each week at which an
offender is normally occupied in employment or religious activities:
also, in addition to noting any risk factor which may require close
supervision, ascertaining any vocational or trade skills which the
offender may possess. Whilst the primary objective 1is that the
offender undertakes work as required, it is more likely to be
satisfactorily performed, to the greater benefit of both the
beneficiary of the work and to the offender, if a suitable work

allocation can be made.

Unless a further interview in connection with subsequent change of
work 1is necessary an offender who complies with his Order by
working satisfactorily would not usually be required to attend for
further interview. Failure to work as required would result in

written warning, further interview and, ultimately, return to court.
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The principal sentences comprise imprisonment (lifelong or for a
determinate period of at least one day and a maximum of twenty
years), detention (of at least one day and at most sixteen months),

or fine (of at least five and at most one million Dutch guilders).

The Bill proposes a fourth principal penalty: The Community Service
Order which is in punitive value less than imprisonment or
detention and more severe than a fine. This penalty restricts the

liberty of the offender but does not deprive him of his liberty.

The judge may impose a Community Service Order for whatever crime
in the case he had in mind to impose a firm prison sentence up to
six months or a partly suspended partly firm prison sentence of
which the firm part does not exceed six months imprisonment. In
the opinion of the Minister of Justice, it would be inappropriate to
use the Community Service for crimes which should be sentenced
with a prison sentence of over six months imprisonment. These
crimes are as a rule too serious to be sentenced with a penalty not
containing a deprivation of liberty. It could be suggested then to
increase the maximum number of hours unpaid work. The Minister
was however unlikely to propose so because the risk is estimated as
too high that the offender would fail to comply if the number of
hours unpaid work were more than 240 hours. When the judge
imposes a Community Service Order, he is obliged to mention
explicitly in his sentence the term of imprisonment he had in mind
to impose. The judge cannot impose a Community Service Order
unless the accused on his own initiative offers to carry out such an
order and expresses his consent with this penalty. The latter is
necessary because of section 4 of the European Convention on Human
Rights which prohibits the imposition of forced labour as penalty.
In his offer the accused must at least mention the type of agency,
institution or service for the benefit of which he will carry out the
unpaid work and the type of work he is able and willing to carry

out.
The Community Service Order 1is a penalty which consists of an

agreement to carry out unpaid work for a certain number of hours

of at most 240 within a period of six months for the benefit of a
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These are the only modalities for the application of the Community
Service. All other modalities used during the experimental period,
in particular the Community Service Order imposed by the public
prosecutor as condition for a waiver of prosecution, are now
explicitly excluded. The sanction is seen is so severe that it may
only be imposed by a judge after a public trial. This safeguards

the procedural rights of the offender.

6. ACCOUNTABILITY

According to section 4 of the Organisation of the Judiciary Act,
sentences are executed by the prosecution service. Therefore, during
the execution of the Community Service Order, the prosecutor is in
charge to check the proper fulfillment of the order. The public
prosecutor may extend the period within which the work must be
carried out, he may alter the type of work or the institution for
which benefit the service must be done, when the sentenced person

does not or could not carry out the work properly.

When the sentenced person seems to be unwilling to obey the order
or to carry out the work properly, the judge on request of the
public prosecutor may decide that the prison sentence will be
executed totally or partly. In his decision the judge takes into

account in what extent the order was properly obeyed.

When the order is fulfilled properly, the public prosecutor informs

the sentenced person that the execution of the penalty took place.

The Community Service is a penalty which can only be imposed on

adults.

7. THE ROLE OF THE PROBATION SERVICE

Probation agencies will continue to be involved in the practical
application of this penalty. Rules for this involvement will be given

in new Probation Regulations.

The intensive involvement of the probation service will be expressed

in the fact that it is considered:
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impose a Community Service Order, this would mean an aggravation
of the penalty he had in mind to impose. It is not the intention of
the legislation by introducing the Community Service Order, to
provide the possibilities to apply more severe penalties than deems

necessary concerning the severity of the crime committed.

9. JUVENILES

The new principal penalty will only be applicable on crimes

committed by adults.

This does not mean that the Community Service does not play any

role as a penalty for juveniles.

Since 1983 experiments with this alternative sanction for juveniles
were running. Recently, an evaluation report was published by a

working group.

In this report has been proposed to alter the Penal Code for
juveniles and to make this alternative sanction applicable as
substitute for both a prison sentence and a fine. A much wider
range of modalities of application has been proposed. Beside the
before mentioned modalities, two new modalities seem to be
appropriate for juveniles:

- Community Service as condition linked with a conditional waiver;
- Community Service as condition linked with a suspended

sentence.

The Community Service as penalty for juveniles must contain both

punitive aspects and be of an educational nature.

It may be expected that in the course of 1986 a Draft Bill on

Community Service by juveniles will be published.

10. PRISON CAPACITY SAVING EFFECTS

It is expected that in 1990 the annual number of Community Service
Orders imposed by sentence will be approximately 4.000. If in all
these cases an average prison sentence had been imposed, another

200 prison places would have been needed for the execution.
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longer equipped to endure the strong augmentation and struggles
with a severe shortage of prison—cellsm. In 1975, this even led to
a collective pardon and a reduction of two weeks of all
condemnationse). This only brought a short-time relief. Waiting-lists
containing some thousands of condemned persons, awaiting the

) ) 7)
execution of their sentences, have become a normal phenomenon’’.

However, lack of capacity and high costs of detention are not the
only reasons that have urged the authorities and the legislator to
take measures of a more structural character. Imprisonment
itself - in particular the short-term imprisonment - has been
subjected to discussion again since the middle of the sixties.
During the last decades, it has become evident that the different
purposes to be served by imprisonment as e.g. general and special
prevention, conflict solution, treatment, rehabilitation and resocia-
lisation are merely based on wishful thinking and not on
empirically tested reality. As for the penal system, this led to the
consequence that its own legitimacy also became subject to an
increasing criticism, at least insofar as imprisonment was con-
cerned. Stronger than ever, the necessity has forced itself to search
for ‘'less-personal-interfering" alternatives which - besides the

lower costs - may possibly lead to better results.

Up to now, authorities have been reacting only capriciously to the
above mentioned problems. There is no question of any consistency
in criminal policy: On the one hand, there is an aspiration of
creating and developing priorities in prosecution policy, concerning
decriminalisation, depenalisation and development of non-custodial
penalties, but on the other hand an opposite movement can be
discovered. In spite of all intentions, the implementation of new
criminal offences is increasing continuously in accordance to which
the plans to extend the capacity of the prisoncells exceeding a
thousand apparently cannot be averted any longer. It also seems
that limits will be set to the practice of the public prosecutor to

R . - 8)
dismiss as many criminal cases as possible .

During the last years, a lot of initiatives have been taken to

decrease quantity and term of prison sentences. Examples that can
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be mentioned are: 1. extension of the application-area of a) fines

and other property sanctions, including the so-called transaction
with the public prosecutorg), b) the conditional sentencew)

c) the conditional releaseu) and 2. a diminished use of the

and

so-called "Ter beschikking stelling van de regering'" (placement at
government's disposal)m). All  these modifications refer to a

revision of existing legal sanctions.

The possibility pleaded for by the "penal-reform movement'" during
the seventies, namely to follow the road of decriminalisation and
depenalisation had hardly been followed by the legislator. If any
criminal offences have been or shall be wiped out of criminal laws,
it occurs to be only those scarcely or not at all prosecuted. These
offences are for instance: adultery (art. 241 Penal Code)13),
homosexuality (art. 248bis Penal Code)14), some kinds of insult

(art. 117 and 137 a-b Penal Code)ls), begging, vagabondage and

bullyship (art. 432 Penal Code)ls), abortion (art. 296 Penal Code)

17) and possession of small quantities of soft drugs (art. 3, no. 11

paragraph 4 Opium LawlS).

The number of these offences just
mentioned are in no proportion to the large amount of new
punishable offences that caused the said extension of the Penal
Code and that have contributed to the actual crisis within the

criminal justice system.

The development and introduction of new penal sanctions is the
third way of trying to find an adequate answer to the capacity
problems. These sanctions are also called '"alternative sanctions'",
because the primary purpose of these sanctions is to act as
alternatives for the otherwise inevitable imprisonment. Since the
beginning of the eighties, experiences with these alternative
sanctions have been started in the Netherlands both for adults and
for juveniles.

In this article, I will deliver a short report on these experiments.
Emphasized will be experiments concerning the alternative sanction
"Community Service' for adults. These experiments are in their final
stage. Within a short time the draft based on the results of the
experiments will be presented for approval to the parliament. The

experiments with alternative sanctions for juveniles, which apart
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correspond with the principle of legality (nulla-poena), and with
the International Conventions on forced labour. There was much

difference of opinion.

With reference to this discussion, the conditional sentence and in
particular the "Community Service" were the central themes at the
23)

. The

recommendations of this conference and also the first positive

yearly conference of the Dutch Union of Jurists in 1974

experiences with the Community Service Order in England resulted in
the installation of the "Staatscommissie Alternatieve Strafrechtelijk
Sancties" (State Committee "Alternative Penal Sanctions")24). Comple-
mentary to the Committee 'Vermogensstraffen" (Property-Sanctions),
which was installed some years before, the new committee got the
task to search for possibilities to reduce the number of unconditio-
nal custodial sentences by creating more diversification in the
penal system. In concreto, the committee had been asked what penal
sanctions could possibly be added to the general penal law.

In 1979, similar questions were put to the committee "Herziening

Strafrecht voor jeugdigen'" (Revision Penal Law for Juveniles)25).

In the beginning of 1979, the committee 'Alternative Penal
Sanctions'", also called the "Committee van Andel" - after its later
chairman - published an interimreport. This was titled '"Dienstverle-
ning" (Community Service). Many alternative sanctions, that were
also tested in foreign countries passed in review. The only
alternative that was considered to be viable - though not without
scepsis - was the Community Service. Much divergence of opinion,
however, existed within the committee about premises and legal
framework. Despite the foregoing it was proposed to set up an
experiment on a small scale to find out whether a sanction like the
community service would be also viable in the Netherlands. It was
advised to set up an experiment with two models, namely the
so-called '"voluntary'" and ‘'obligatory" model. These two models
manifested the completely different visions of premises and
objections of criminal policy and penal law within the committee.

Central question in the discussion - which concentrated around two
professors, namely the "abolitionist" Hulsman and the 'traditiona-

list" Mulder, was: what had to be wunderstood by the term
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"alternative sanction”?%).

According to the '"Diversion Movement',
blown from over the United States, Hulsman argued that this notion
had to be understood as: extra-judicial ways of dispatch, which
sheuld come instead of a penal sanctien. He also interpreted the
term "alternative'" as: "Instead of a penal sanction'". In this
vision, Community Service is only then acceptable, if no pressure
will be put upon the offender by criminal machinery in effecting
the Community Service. It should not have any penal consequences
if agreements about Community Service, made between offender and
probation officer and approved by the public prosecutor, are not
fulfilled. Hence, the term 'voluntary model'. I[n addition to this,
the public prosecutor would be obliged in some cases to approve of
an agreement, as in some cases of a transaction (art. 74a new
Penal Code), as a consequence of which the prosecutor will lose the
right to prosecute.

On the contrary, the obligatory model which had been supported by
Mulder and the majority of the committee, accepts the pressure of
the penal system as unavoidable and necessary. Not-fulfilling the
community service will therefore lead to (further) prosecution and
punishment. In this view, the term "alternative sanction'" means: a
penalty of a different kind. As said, the committee decided to
propose a compromise: both models should be experimented with. A
number of conditions and criteria were drafted, to which the

experiments should conform to.

Including some modifications, the recommendations were approved by
the Minister of Justice. A '"Preparing Group Experiments Community
Service" (Voorbereidingsgroep Experimenten Dienstverlening) was
installed and a date - 1st February 1981 - was fixed to start with
the experiments. A circular was sent by the Minister of Justice in
which the framework and the criteria of the experiments were put

down27). A supplementary- note ef the Preparing-Group appeared in

January 198128) .

Inspired by the Interimreport 'Dienstverlening", the 'Commissie
Herziening Strafrecht voor Jeugdigen' (Committee Revision Penal Law
for Juveniles) advised in July 1981 in its interimreport to conduct

experiments with alternative sanctions for juveniles, too. Apart from
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2. conditional dismissal, 3. conditional suspension of the decision
to prosecute, 4. deferment of sentence, 5. conditional suspension of
pretrial detention.

In August 1983 were added: the conditional sentence and free
pardon.

In case of all these modalities, Community Service is moulded into
the form of a special condition. Fulfilment of the Community Service
has not always the same consequences. They depend on the chosen
modality. In case of a conditional dismissal, a conditional sentence
or a conditional free pardon, the case is closed definitely, so that
the involved person knows where he stands. In case of a
conditional suspension of pretrial detention and deferment of
sentence, a further prosecution and conviction will follow, but this

may not lead to an unconditional imprisonment.

3.2 First experiences

Guidelines and lack of uniformity in the way of application have
been criticized strongly in literature. Next to that, many practical
and legal problems occurred in this experimental phase. Those
problems have to be ascribed to the plan, structure and
introduction of the experiment33).

But measured by the number of imposed Community Services during
the last 4 1/2 years, the experiment can surely be regarded as a
success. In August 1983, the Minister of Justice not unjustifiably
stated that our penal system can no longer be imagined without this
kind of arrangement, which should be considered as one of the
major innovations of our penal system in the last decades34).

About 7.000 Community Services had been imposed during the period
from February 1981 to August 1985. The number is still increasing
every year. In 1985 it will amount to about 3.000. Therefore, it
does not seem improbable that the government's tendency to extend

35). In case of

the number of cases to 4.000 a year will be realized
extension of the available capacity (particularly in personal
sphere), the national union of probation and aftercare organizations

is even thinking about a realizable number of 6.00036).

The first period of the experiment has been evaluated extensively

by the Scientific Research and Documentation Centre of the Ministry
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required, there will be contact with the project coordinator within
probation service or the concerned probation officer. Minor problems
are solved along this way.

Afterwards, a report has to be sent to the judicial authorities,
even when the project has ended positively. How and by whom this
has to be done depends on what has been arranged by prosecutor
or by judge in that respect. The task to report is generally
instructed to probation service. It also happens that the community
service worker himself or herself (5 % are women) is held

responsible for the report. A combination is not unusual.

In some districts, this task is refused by probation service,
because it neither wants to be involved in the execution of
penalties, nor in supervising them, which is regarded as a task of
the judicial authorities41)
If Community Service passed properly, the question whether the case
is closed or not depends on the applied modality. If Community
Service fails, then the consequences are on account of the involved
person. The consequences are usually known previously to him or
her: revocation of the suspended pretrial detention or conditional
dismissal, execution of the imposed conditional imprisonment or, in
case of deferment of sentence, re-opening of the case and being
sentenced to an unconditional imprisonment. Judicial authorities can
decide arbitrary whether the hours that possibly have been carried

out properly have to be taken into account.

3.3 Problems that arose during the experiment

The experiment did not pass without problems, even though it can
be regarded as a success in many respects.

One of the most important shortages was the circumstance
that - unlike some other countries - no adequate legal structure
was underlying the experiment. Within the existing legal framework
of the Penal Code and in particular the Code of Criminal Procedure,
the Community Service was and stayed a '"corpus alienum'. In a
number of cases, the modalities and preconditions that were put
down in the guidelines appeared not to be in tune - or only in an

artificial way - with this new sanction. In addition to that can be
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The social security institutions are usually autonomous in making
their decisions. Numerous times the question arose whether a social
payment was in accordance with the Community Service. Social
security institutions often take the position that costs of living
during the execution of the Community Service have to be at the
expense of the Ministry of Justice, like in the case of imprisonment,
for which this sanction is an alternative. Projects that have to be
carried out during normal working-hours are often rejected.
However, more projects can be found to be carried out by day than
by night or in the weekends. Because of the competing character

with paid jobs, some projects are also rejected.

Another kind of problem occurs from the question whether it is
allowed that not having a paid job acts as an aggravating
circumstance. In some districts it is practice to impose more hours
in similar cases on people who are unemployed than on people who
have an employment. The maximum of the imposed number of hours
amounts to 624. This general policy of some courts to impose a
higher penalty to people who are unemployed is a very controver-
sial topic in literature. It has been pointed out that this category
already has a raised chance for imprisonment because in many
cases a fine cannot be imposed. They also have an increased

chance to come into touch with the 1aw45).

The problem of equality of rights has been playing a role also in
discussing the question how many hours of Community Service have
to be regarded as the equivalent for an x-number of days, weeks
or months of imprisonment. A fixed tariff-system like in case of
fines and subsidiary-detention does not exist. Practice is showing a
very whimsical image. This also goes for the question if any
Community Service, which has been carried out properly, has to be
taken into account and to what extent? In spite of advices from a
lot of judicial authors and the National Union of Probation and

After-Care Organizations, no arrangement was developed.
When the experiment started, it was stated explicitly that

Community Service was not allowed to traverse the interests of the

victims. However, the conclusion can be drawn that these interests
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conditions the prosecutor can make under article 74, paragraph 2
Penal Law, that regulates the so-called "transaction" with the
public prosecutor.

The voluntary model of Hulsman, based on the ideas of the
"diversion-movement', was not adopted. In practice this model

appeared not to have any viability.

The proposals of the committee particularly met critique upon two
points. The authors are practically unanimous about the conception
that the legislator should not comply with the transaction modality.
Objections in case of transaction by means of Community Service are
still stronger than objections in case of transaction by means of
property sanction. Those objections have been put forward against
extension of this power of the public prosecutor in the 'Property

Sanctions Law'" of 198346).

Secondly, opinions are divided about the
possibility and/or desirability to employ Community Service as an
alternative to custodial penalties exclusively. It does hardly give
any guarantees that it will really replace the imprisonment. This
was an important argument for (the board of) the '"Coornhertliga",
a national union of critical criminologists, penal jurists and former
inmates., which is dedicated to the reform of penal law, to reject
47). Others

are pointing out to the peculiar characteristics of the Community

implementation of Community Service in the Penal Code

Service as a sanction in its own right, which make it a useful
alternative in certain circumstances, like for example to a high

48). The risk of inversion (net-

fine or subsidiary detention
widening) and more repression from penal system is regarded as
nearly nil, because Community Service always demands approval of

the defendant.

It can be expected that the bill "Community Service" which is in
preparation by now, will almost integrally adopt the proposals of
the Committee. .With one main exception, I think: In all probability
the transaction modality will be excluded, because it is doubtful
that this can rely on sufficient adhesion. The conclusion can be
drawn that the Community Service in the Netherlands also seems to
be a viable penal sanction. However, to what extent this new

penalty can contribute to the aimed reduction of short prison
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Conclusion: There is no significant difference between both studies.

2.2 Age

Table 3:

f |
| | BREDA | wOoDC |
| | | |
| I £ 1 % | £t % l
| < 18 years | 2| 0,6] | 5,2
| 18-20 years | 49 | 15,8 | 25,3
| 21-24 years | 64 | 20,6| not | 22,4|
| 256-29 years | 64 | 20,6 | pub-| 17,5
| 30-39 years | 84 | 27,1 |lished| 19,3 |
| 40-49 years | 32 | 10,3 | | 7,2]
| 50-59 years | 2,9 |- 3,1]
| 260 years | I 1,91 | |
| unknown | | mis- | | |
I | | sing | | |

total | 312 | 100,0 | } 100,0 I

Those results in a diagram:

Diagram 1:
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experiment
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and the
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used model is the prosecutor model.

experimental

alternative

the most

2.3 Is the community service worker employed?

Table 4:

| |

| | BREDA ] WODC |

I { | |

1 I A

| employed | | | | 37,31

| full time | 102 | 33,3 | not | |

| part time | 10 | 3,3]| pub- | |

| unemployed | 194 | 63,4 |lished| 62,7 |

| unknown | 6 | mis~ | | |

| | | sing | | |

l total | 312 }100,0 | | 100,0 ‘
Conclusion: The results of both studies are the same. About 63 % of
all community service workers are unemployed. The statistic of

Breda is more detailed concerning the employed community service

workers: 33 % are employed full time and 3,3 % part time.
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Conclusion: The results show that most Community Services comprised
31 to 60 hours. During the experiment the official maximum was
fixed at 150 hours. In Breda, in 0,6 % of the cases this level was

overstepped. The WODC-research reports a percentage of 7,5 %.

With exception of Breda, the number of the Community Services that
comprised less than the fixed minimum of 30 hours is considerable.
One of the most interesting outcomes of the WODC-research is that
neither exmployment, nor the nature of the offence preceding
Community Service were related to success or failure, but only the
number of hours imposed. Relatively, more Community Services of
more than 150 hours or less than 30 hours failed, than when the
number of hours was determined according to the guidelines (= 30 to
150 hours).

3. REFUSED COMMUNITY SERVICE PROPOSALS

3.1 Introduction

Two remarks have to be made about this part of the appendix. The
first concerns the plan of my research. A difference was made
between a first and a second refusal. Altogether 182 Community
Service proposals have been refused. 27 of the offenders whose
proposals were refused in the first instance tried a second time to
get an acceptance but were refused again. Those 27 proposals
refused for the second time were not analyzed separately in the

following tables.

The second remark concerns the WODC-study. In paragraph 1 of this
appendix {introduction) table 1 mentioned a number of 178 refused
proposals. But for the analysis of the refusals the WODC gathered
only information about 85 of them. So, the percentages of the WODC
statistics concern only those 85 cases. An exception must be made
in respect to table 12 which comprises information concerning 157
refusals. This information was obtained by interviewing the judicial
authorities. The analysis of the refusals in Breda (table 12) was

based upon the files only.
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3.3 Age

Table 13:

! |
| | BREDA | WODC |
| | l |
l ) % 1 f 1 % l
} ¢ 18 years | 2 1 1,3} 1 2,4}
| 18-20 years | 19 | 11,7 | 29,4 |
| 21-24 years | 33 | 20,2] not | 20,0
| 25-29 years | 29 | 17,8 [ pub- | 20,0}
| 30-39 years | 48 | 29,4 |lished} 15,3 ]
| 40-49 years | 20 | 12,3} | 4,7
| 50-59 years | 9 | 5,5] | 1,2
} > 60 years | 3| 1,8} I 0|
| unknown | 19 | mis- | | 7,1
| [ Dsing |1
l total { 182 ]100,0| 85 }100,0 I

Conclusion: The most refused proposals in Breda concern offenders
being 30 till 39 years old. In the WODC-research this concerns the

group of offenders between 18 and 20 years.

3.4 Were the offenders, whose proposals were refused, employed?
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Table 14:

| |
| | BREDA | WODC |
! : | |
| e % e % |
| employed | | J | + 33 |
| full time | 67 | 37,6| not | |
| part time | 1 { 0,6] pub-] |
| unemployed | 110 | 61,8 |lished]| + 67 |
| unknown | 4 | mis- | Fo- ]
] L dsing |
} total | 182 |100,0} 85 |100,0 ]










This table leads to the conclusion that receiving a proposal is most

probable in those cases in which a judge has to take the decision,

Table 17:

prosecutor

judge

pardon

rest and unknown

total (%)

accepted

f

43

257

312

(%)

(%)
(51,8)
(14,0)
(67,3)
(82,4)
(15,8)
(0,8)
(90,0)
(2,8)

(100,0)

BREDA

refused

40

125

16

182

(%)

(%)
(48,2)
(22,0)
(32,7)
(68,6)
(84,2)
(8,9)
(10,0)
(0,5)

(100,0)

total
(%)

(100,0)
83

(100,0)
382

(100,0)
19

(100,0)
10

494

and least probable when it concerns a pardoning case.
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2)

3)

NOTES

The results of this research will be published in July 1986.
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LE TRAVAIL D'INTERET GENERAL:
THE FRENCH OPTION IN SUBSTITUTING
SHORT-TERM IMPRISONMENT

Nicole Maestracci

1. INTRODUCTION

Community Service was introduced into French legislation by the law
of June 10th, 1983 which was adopted by Parliament unanimously.
Thus, penal courts were able to apply a new punishment: The
obligation to serve a certain number of hours of work in the public

interest on a voluntary basis.

This new measure which can be wused by penal courts since
January 1lst, 1984 was strongly influenced by comparable systems of
punishment in other countries experimenting since several years
with Community Service such as Great Britain, Canada, the United
States of America etc.. The aim of the new law was to offer a
credible alternative with respect to short-term imprisonment recogni-
zing that short-term imprisonment has devastating effects on the
imprisoned person, with deprivation of liberty separating the
offender from his or her family and other relatives as well as

increasing sharply the risk of recidivism.

Besides the aim of avoiding negative side-effects of short-term
imprisonment, a critical overload of the French prison system has
been another incentive to implement Community Service. The overload
problem in French prisons is a chronic one. The French prison
system provides 32.000 places but recently the prison population
rose up to more than 44.000, the majority of them serving prison

sentences of less than six months (78 %).

After all, the purpose of introducing Community Service was also to

propose a visible and immediate punishment by obliging the offender
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The law stresses that Community Service should be wunpaid work
which aa) should not affect ordinary employment opportunities and
bb) is not to represent an alternative to paid activities already

available in the local community.

Community Service is supposed to be served on a voluntary basis.
Therefore, the offender must be present during sentencing proce-
dures in the court room and he must declare that he accepts the

sentence of Community Service in the public interest.

The principle of voluntary Community Service in fact is an
undispensable condition of the succes of this measure which should
not be considered to represent "forced labour'" which is prohibited
by the Conventions No. 29 and 105 of the International Bureau of
Labour, by the European Declaration of Human Rights and the

International Declaration of Human Rights.

The number of community service hours may range between the
minimum of 40 hours and the maximum of 240 hours. The community
service sentence must be completed during a period of time which is
fixed by the court with the maximum time period being 18 months.
The period may be extended if there are medical, familial or
professional reasons serious enough to be taken into account by the
correctional court. Time spent for transport to the place of
Community Service as well as for dinner etc. does not affect the
total number of hours of Community Service. An offender holding a
paid job must not work more than 12 hours in addition to the

regular weekly working hours (currently 39 hours per week).

There is no legal provision defining the relationship between the
number of hours of Community Service and the amount of other
sanctions such as fines or imprisonment. Therefore, correctional
courts have a lot of discretionary power in deciding upon the
amount of Community Service. It happens quite frequently, however,
that before making up the mind about the Community Service,
criminal courts assess the offence in question by fixing a prison
sentence or a fine which in turn is transformed into a correspon-

ding number of community service hours.
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his personality and skills. If one of the community service places
seems to be appropriate, the correctional court will establish
contacts with the agency providing the community service place in
order to get precise information about the work to be done and its

modalities.

Finally, after the offender has